
18/11/2015 
 
APPLICATIONS RECOMMENDED FOR DECISION 
 
CHANDLER'S FORD & HILTINGBURY Wednesday 18 November 2015 Case Officer 
Jagdeep Birk 
 
 
SITE: 6 Wellbrooke Gardens, Chandler's Ford, Eastleigh, SO53 

1TN 
 
 Ref. F/15/76762 Received: 23/06/2015     (18/08/2015) 
 
 
APPLICANT: Mr & Mrs C Humphrey 

 
PROPOSAL: Change of use of land to private garden: Retrospective 

(amended description) 
  
AMENDMENTS:  
RECOMMENDATION: 
 
Subject to the receipt of amended plans demonstrating the landscaping 
proposal. 
 
PERMIT 
 

 
 

 
 

 
 
CONDITIONS AND REASONS: 
 
(1) The development hereby permitted shall be retained in accordance with 

the following plans numbered:   15/2060/L01, 15/2050/S01 Rev A. 
Reason: For the avoidance of doubt and in the interests of proper 
planning. 

  
 

 
Report: 

1. This application has been referred to Committee owing to 
Councillors request as a result of its controversial nature.  The 
application was deferred at the last committee meeting to seek the 
legal implication of the walkway. 

 



Description of Application 

2. The application has applied for part retrospective: Change of use of 
land to private garden, from a site visit it was clearly evident that the 
land has been incorporated into the garden, therefore the 
application is not considered part retrospective. 

3. The applicant has erected a fence around the perimeter of the site 
which does not require planning permission as it is one metre in 
height, therefore meeting the permitted development requirements 
of the Town and Country Planning (General Permitted 
Development) (England) Order 2015. 

4. The applicant has stopped work but intends to undertake 
landscaping with the addition of trees and hedges to mitigate the 
impact to the street to ensure the verdant nature of the Wellbrooke 
Gardens is maintained.   

Site Area 

5. 190m2  

Site Characteristics 

6. The application site contains a two storey detached dwelling.  There 
is parking for three to four vehicles, and the house has been 
extended.  Wellbrook Gardens is accessed from Sutherlands Way 
off of Hursley Road and backs onto woodland.  The estate was 
redeveloped on South Millers Dale land, and the path provided 
access to the rear, although there are other paths approximately 
100 yards away. The trees and hedges have been removed, (they 
were not tpo’d), the boundary treatment consists of a fence around 
the perimeter of the garden. 

7. The land in question was not owned by Eastleigh Borough Council 
but may have been maintained by the Council over the years and 
was brought by the applicant from the original developer who has 
ceased operation.  Eastleigh Borough Council became aware of the 
application owing to a complaint made to planning enforcement. 
The non-protected trees and hedges have been removed, and the 
boundary treatment consists of a fence around the perimeter of the 
garden. 

Relevant Planning History 

8. One and two storey side and single storey rear extensions 
(amended description) F/12/70789, granted 1/6/2012 



9. Single storey rear extension, Z/27856/000/00, granted 26/9/1984 

Representations Received 

10. 5 objections received:- 

• Concern that the biodiversity has been destroyed 

• Removal of public footpath and access to the woodland at the 
rear  

Consultation Responses 

11. Southern Water – a plan was submitted which showed the position 
foul and surface water sewer crossing the site, and that the exact 
position must be determined by the applicant.  Further to which if a 
sewer deemed public is found then an investigation of the sewer will 
be required to ascertain its condition, the number of properties it 
serves. 

12.  Head of Transportation and Engineering – no objection, area 
enclosed has the primarily the function of a sewer easement 
corridor for foul and surface water drainage, so suggest Southern 
Water are consulted. 

13. Head of Countryside and Trees – no arboricultural concerns 
therefore raise no objection. 

14. Biodiversity - I am extremely concerned that these trees have 
been removed before seeking permission as: 

 

• The tree line is likely to have provided a foraging corridor through the 
built environment for bat species in particular 

• Bat roosts could have been present within the felled trees and an 
offence may have  been committed 

• Birds’ nests could have been destroyed during the felling process 

However as the trees have now been removed all biodiversity value on 
site has been lost and there would be little left to conserve. I therefore 
have no objections to the proposed change of use. 

Policy Context:  Designation Applicable to Site 

• Within Built-up Area Boundary 

• Within Established Residential Area 



15. Development Plan Saved Policies and Emerging Local Plan 
Policies 

• Eastleigh Borough Local Plan Review 2001-2011 saved policy: 
59.BE 

• Submitted Eastleigh Borough Local Plan 2011-2029, July 2014 
Policies:DM1 

16. The Submitted Local Plan comprises: the Revised Pre-submission 
Eastleigh Borough Local Plan 2011 - 2029, published February 
2014; and the Schedule of Proposed Minor Changes, submitted to 
the Secretary of State in July 2014. 

Supplementary Planning Documents 

• Supplementary Planning Document: Quality Places (2011) 

National Planning Policy Framework 

17. The National Planning Policy Framework (NPPF) states that 
applications for planning permission must be determined in 
accordance with the development plan unless material 
considerations indicate otherwise. Para 14 sets out a general 
presumption in favour of sustainable development and states that 
development proposals which accord with the development plan 
should be approved without delay. Where the development plan is 
absent, silent, or relevant policies are out-of-date planning 
permission should be granted unless the adverse impacts of the 
development would outweigh the benefits; or specific policies in the 
Framework indicate development should be restricted (paragraph 
14). Local plan policies that do not accord with the NPPF are now 
deemed to be “out-of-date”. The NPPF requires that due weight 
should be given to relevant policies in existing plans according to 
their degree of consistency with the NPPF. In other words the closer 
the policies in the plan accord to the policies in the Framework, the 
greater the weight that may be given. 

National Planning Practice Guidance  

18. Where material, this guidance should be afforded weight in the 
consideration of planning applications.  

Policy Commentary 

19. The above policies and guidance combine to form the criteria 
against which this application will be assessed with particular regard 



to residential amenity, highway matters, trees, street scene and 
character of the area. 

Comment on Consultation Responses and Representations Received 

20. The concern raised by third party comments made are understood, 
however the land in question was not owned or maintained by 
Eastleigh Borough Council and was brought by the applicant from 
the original developer who has ceased operation.  Eastleigh 
Borough Council became aware of the application owing to a 
complaint made to Planning Enforcement. 

21. The legal status of the path has been investigated following a 
request made by Members.  The property does not feature on the 
definitive map and is not a highway.  On this basis there is no public 
right of way over the land, therefore the loss of a public right of way 
is not a material planning consideration in this circumstance. 

22. The loss of a private right of way (an easement) is a private matter 
and not a material planning consideration. 

23. The comments made by the consultees are noted and will be 
discussed below. 

Assessment of Proposal: Development Plan and / or Legislative 
Background 

24.  Section 38(6) of the Planning and Compulsory Purchase Act 2004 
states:- "If regard is to be had to the development plan for the 
purpose of any determination to be made under the planning Acts 
the determination must be made in accordance with the plan unless 
material considerations indicate otherwise." 

25. Saved policy 59.BE of the Local Plan requires development to take 
full and proper account of the context of the site including the 
character and appearance of the locality and be appropriate in 
mass, scale, materials, layout, design and siting.  It also requires a 
high standard of landscape design, have a satisfactory means of 
access and layout for vehicles, cyclist and pedestrians, make 
provision for refuse and cycle storage and avoid unduly impacting 
on neighbouring uses through overlooking, loss of light, loss of 
outlook, noise and fumes. 

Other material considerations 

26. Also of relevance is the Submitted Eastleigh Borough Local Plan 
2011 - 2029, July 2014.  While not to be adopted in its present form 



and carrying very little weight, it does set out the Council’s 
intentions as the current local plan’s replacement.  With regards to 
this application, the new policies essentially echo those of the 
current plan and are not considered to affect the recommendation 
put forward. 

Impact upon the Character and Appearance 

27. During a recent site visit it was observed that the area in question 
has already been completed, albeit without landscaping.  
Wellbrooke Gardens is a built up area with a mix of detached, semi-
detached two storey dwellings.  Upon entering the street from 
Sutherlands Way which leads into Wellbrooke Gardens the mature 
verdant character of the area is clearly evident owing to the hedges 
and trees.  The houses are set back from the highway with some 
form of soft boundary treatment. 

28. The walkway connects to other paths along Wellbrooke Gardens.  
Whilst the concern regarding the loss of the walkway are 
appreciated and the loss of the trees is unfortunate, the woodland at 
the rear is still visible and the semi –rural character is still evident, 
and therefore the application is considered acceptable. Further to 
which other paths approximately 100 yards away are still accessible 
and does not prevent access to the woodland. 

Other issues 

29. No objections have been raised by the Head of Transportation and 
Engineering, Head of Countryside and Trees.  The Biodiversity 
officer has expressed concerns of the trees that have been 
removed as they would have provided a foraging corridor through 
the built environment for bat species in particular.  Based upon the 
comments made by the officer, it is clearly evident that whilst there 
are concerns, there is little or no evidence about any biodiversity at 
the application site and therefore the Council is unable to take 
action. 

30. Southern Water has not raised any objection, but have stated that 
the applicant will need to determine the foul and surface water 
sewer crossing.  As the applicant has already changed the area of 
land into their private garden, it is not known whether this was done.  
However this is a matter between the applicant and Southern 
Water, not the Local Planning Authority. 

 

 



Residential Amenity 

31. No undue harm to the amenity of neighbouring occupiers is evident.  
Third party objectors have commented that no access is had from 
the development, this is incorrect as there are others paths 
approximately 100 yards away. 

Conclusion  

32. It is recommended the application is approved subject to the receipt 
of amended plans demonstrating the landscaping proposal. 
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